IN THE SUPREME COURT OF MISSISS PPI
NO. 2001-CA-01597-SCT

IN THE MATTER OF THE ADOPTION OF D.N.T., A
MINOR: C.T. AND S.T.

V.

R.D.H. AND CA.H.

DATE OF JUDGMENT: 09/05/2001

TRIAL JUDGE HON. SARAH P. SPRINGER

COURT FROM WHICH APPEALED: CLARKE COUNTY CHANCERY COURT
ATTORNEY FOR APPELLANT: LAWRENCE PRIMEAUX

ATTORNEY FOR APPELLEE GEORGE C. WILLIAMS

NATURE OF THE CASE CIVIL - DOMESTIC RELATIONS
DISPOSTION: AFFIRMED - 04/24/2003

MOTION FOR REHEARING HLED:

MANDATE ISSUED:

EN BANC.

CARLSON, JUSTICE, FOR THE COURT:
1.  Aggreved by the Clarke County Chancery Court' sdismissal of their complaint to revoke consent
and for custody of minor child and its judgment granting a permanent adoption of the minor child to the
adoptive parents, the neturd mother and maternd grandmother of the adopted child have gppeded to this

Court seeking rdief. Finding no error by the chancdlor, we afirm.

FACTSAND PROCEEDINGSIN THE TRIAL COURT!

There were actudly two hearings before the chancellor. Thefirst hearing of April 25, 2001, was
confined to theissue of jurisdiction, and the second hearing of September 5, 2001, addressed the adoption
issue. Theadopted child’ snatura mother and adoptive mother testified at thefirst hearing, and the adopted
child's materna grandmother and natural mother testified at the second hearing. By agreement, the



2.  D.N.T. (Diane)? born September 8, 1999, isthe daughter of CM.T. (Camille), born August 26,
1983. In January 1999, Camille, who was hardly unaccustomed to living in various places for short
periods of time? became pregnant while living with DW. P. (Dan) in Lufkin, Texas* After Camille
became pregnant, she moved back to Yuma, Arizona, to live with her mother, ST. (Sdlly); however,
Camille soon returned to Texas in an effort to make amends with Dan and to say with her father, CR.T.
(Curt). Withinafew daysdter her Sxteanth birthday, Camille gavebirthto Dianein LIano, Texas® where
she had been living with her father for about five monthsprior to Diangshirth. \When Dianewashborn, her
father (Dan) waslivinginLlano. Camilleand Dianeremained in Texaswith Camill€ sfather, for about two
and a haf months &fter Diane's birth, & which time Camille and Diane returned to Yuma, Arizona, on
approximatey November 17, 1999, to resume living with Sdlly.

3.  Camille hed received prenad care in both Arizonaand Texas, and she had relied on her mother

for support during the pregnancy and dfter the birth of the child. Dianes father (Dan) never supported

chancdlor incorporated the evidence and ruling from thefirst hearing into the record of the second hearing.
The facts as sat out in this opinion are gleaned from the record of both hearings.

2Pursuant to Miss. Code Ann. 88 93-17-25, -29 & -31 (1994), fictitious names are used for the
parties to maintain confidentidity.

3The record reved s that Camille had a history of living for awhile with her mother in Arizona, then
living with her father in whatever city or state he happened to be living at the time, as well as living with
different men for short periods of time.

“This was Camille's second pregnancy. Camille s mother (Sdlly) testified that Camille became
sexudly active at age 12, became pregnant at age 13, and had an abortion in Arizona.

SThere is actudly conflicting evidence in the record as to whether Camille was living in Llano,
Texas, or Buchanan Dam, Texas, when Diane was born.
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Diane and rardly cdled to check on the child. Dan and Camille never married, and Dan never took legd
action to be recognized as Diangsfather.

4. By going to a dore in Yuma, Arizona, and purchasng a packet, Sdly, Dian€'s maernd
grandmother, established a* do-it-yoursdf” guardianshipin Arizona, whereby Sdlly becamethe” guardian”
of Diane This guardianship, was established S0 that Diane could benefit from Saly’ sinsurance coverage.
These“do-it-yoursdf pgpers’ were filed by Sdly and Camille with the Yuma County Clerk’s Office in
October 2000. This guardianship was established without consultation with an atorney. Camille testified
that she took this action because "'l wanted a reponsble adult to have guardianship of Diane and my
mother could put her (Diane) on her insuranceif shewaslised asadependent.” When asked a the second
hearing if the guardianship was established through the Arizona courts, Sdly tetified that the guardianship
“was awarded by the court,” but thet she and Camiille had purchased the legd packet from a store,
completed the papers, and filed the pgpers with the court. From the tatdity of the record, as more fully
discussad later in this opinion, we are able to conclude thet a judge entered an order gppointing Sdly as
Diane s guardian though no documentation gppearsin the record regarding the guardianship papers: This
“guardianship” was dill in effect when Camille and Diane came to Missssippi.

1.  Canmilleand Diarel€ft Arizona for Missssppi goproximeately one week before Chrisimas 2000,
for the purpose of vidting Camille s father (Curt), who hed by thet time moved from Texas to Wesson,
Missssppi. Camille sated that shewanted her father to "get to know hisgranddaughter.” Camiilletedtified
thet at the time she left Arizona, he planned to return Diane to Sdly's homein Yuma, Arizona, in mid-
Jenuary 2001, and that dthough she came to visit in Missssppi, she fdt like she would "end up back in

Arizona"



76.  Canille stayed with her father for one week, but then she met CA.H. and RD.H. (Cardl ad
Rick), on Chrigmas Day 2000, and Camille and Diane promptly moved in with Rick and Cardl in
Sonewal, Clarke County, Mississppi. Camillelived with Rick and Cardl from Christimas 2000, through
the time the adoption petition was filed in March 2001, and Camiille rdied on Caral for support. In
addition, Carol's mother and Camillés father (Curt) lived together.® Neither Camille nor Diane hed ever
been to Missssppi before, and Camille sad it was"nat necessaxily™ her intention to becomeaMissssppi
resdent. Ingead, Camille supposedly came to Missssppi in hopes of finding temporary work as a tax
secretary during tax seeson and to let her father pend time with Diane. Camille testified thet she did not
dways gay with Rick and Cardl a night, but thet shewasthereduringtheday.” While Camillewasavay
a night, Carol would kegp Diane. At thetime of the chancery court hearing, Diane hed lived continuoudy
with Rick and Card for severd months, and Rick and Caral hed fully supported her.

7. Around January 10, 2001, Caral helped Camille write a letter to ajudge in Arizonato terminate
the guardianship Sdlly and Camille had established. Camiille tedtified she took efforts to terminete the
guardianship "so Caral could adopt Diane” On the other hand, Sdlly testified she never intended to
rdinquish any rights over Diane when Camillewent to Missssppi. The Arizonaguardianship over Diane

wasjudiadly terminated on or about February 14, 2001.

Additiondly, Camille sfather (Curt) and mother (Sdly), though having lived separately for some
nine years, were still married.

"Camille admitted under oath that for thefirst two weeks after moving in with Rick and Carol, she
was there “day and night”, but then she began to only stay with Carol and Diane during the day, spending
her nights with C.M. (Calvin), having sex and smoking marihuana, and returning to Rick and Carol’ shome
each morning around 7:00 am., about the time that Diane was waking up.
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8. OnMarch 8, 2001, Rick and Cardl filed in the Chancery Court of Clarke County, Mississippi, a
sworn Complaint for Adoption, aso Sgned under oeth by Camille; however, on March 23, 2001, Camille
filed an Objection to Proceedings, requesting the chancery court to “set asde, cancd and hold for naught
any documents [she] signed or executed in anticipation of the [adoption] matter.” Notwithstanding the
objection filed by Camille, the chancdlor entered a temporary judgment of cugtody in favor of Rick and
Carol on April 2, 2001. On April 6, 2001, Camille and Sdly, through counsd, filed a Complaint to
Revoke Consent and For Custody of Minor Child, wherein they asserted, inter dig; (1) that Camillle's
joinder intheadoption proceeding wasanullity because (a) the chancery court lacked jurisdiction pursuant
to theMissssppi Uniform Child Custody Jurisdiction Act (UCCJA), (b) Camillelacked thelegd capecity
tojoininor commence any legd procesding, and (¢) Sdly had not been joined as a party; and (2) that
Camille should be dlowed to withdraw and revoke her consent and joinder in the adoption complaint
because (@) at the time of the execution of the adoption complant and joinder, Camille was subjected to
“undue influence, duressand intimidation,” () Rick and Cardl, in order to get Camilleto sign the adoption
papers, fraudulently misrepresented that after the adoption, they would dlow Camille unlimited time with
Diane and would not do anything to dienate Diane from Camille, (c) Camille bdieved thet the same
atorney was representing her and Rick and Caral, (d) Camilledid not understand thet acourt could refuse
to dlow her to withdraw her consent to adoption, (€) her immaturity and inexperience caused her to be
unable to comprehend the import of whet she was doing when she Sgned the adoption consent, and (f) it
was nat in Dian€ shest interest for Camille to have her rights as naturd mother permanently terminated.

9.  After hearing ord argumentson April 25, 2001, on the soleissue of jurisdiction, the chancellor, on

May 3, 2001, entered a detailed deven-page Memorandum Opinion and Ruling on Juridiction, wherein
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shehdd, inter dia, that the Clarke County Chancery Court hed jurigdiction in the case, pursuant to the
UCCJA, and morespedificaly, pursuant to Miss. Code Ann. 8§93-23-5(1)(c). Thechancdlor further held
thet the case was a contested adoption and that a Guardian ad Litem must be gppointed; therefore, an
order gppointing a Guardian ad Litemwasentered onMay 11, 2001. See Miss. Code Ann. 8§ 93-17-8.
The case was &t for trid on September 5, 2001

110. As scheduled, the chancdlor conducted a hearing on September 5, 2001, and immediady
thereafter handed down her bench opinionwhichwasreduced to awritten “Bench Opinion and Judgment”
sgned on September 5, 2001, and filed on September 7, 2001. Based on the evidence presented, the
chancdlor hdd, inter dia, that Camillewas not the victim of undueinfluence or fraud and granted the Miss
R. Civ. P. 41(b) mation offered, oretenus, by counsd for Rick and Cardl. A Mation for Relief Pursuant
to Rules 59 and 60, Miss R. Civ. P., was filed on September 13, 2001, wherein Sdly and Camille
renewed their motion to dismiss for lack of jurisdiction and averred thet the Court's find judgment of
September 7, 2001, did not indudetheruling onthemation to dismissfor jurisdictiond ressons. Anorder
dated September 28, 2001, amended the find judgment by adding the following language to the bench
opinion: "At the outsat of trid in this case, Camille and Sdly, by and through their attorney, renewed ther
motion to dismissfor lack of jurisdiction, pursuant to the Missssppi Uniform Child Custody Jurisdiction
Act. Having been fully advised in the premises; the Court finds that the mation is not well taken, and the
moation is overruled." A Notice of Apped was filed by Camille and Sdly on October 5, 2001, a
Desgnation of Record was likewisefiled on October 5, 2001, and a Cettificate of Compliance wasfiled

on October 12, 2001.



11.  Interedingly, the Judgment of Adoptionwasnot filed until November 6, 2001, somethirty-two (32)
days after thefiling of the Notice of Apped. The Judgment of Adaoption was Sgned by the chancdlor,
and dated September 5, 2001 (the same day of the hearing and the Signing of the “Bench Opinion and
Judgment”), but with the natation “nunc pro tunc.”® While the chancdlor most definitely hed the inherent
power and authority to enter this nunc pro tunc judgment of adoption effective back to the date of the
hearing and her ord pronouncements from the bench on these isaues, the date of filing is ariticd for the
purposes of goped. Any gpped to this Court isperfected by thefiling of the notice of gpped pursuant to
M.RA.P. 3(a) within “30 days after the date of entry of the judgment or order gopeded from” pursuant
to M.RA.P. 4(a). Therefore, the notice of gpped as to the judgment of adoption was prematurdy filed
since the natice of gpped wasfiled on October 5, 2001, and thejudgment of adoption wasnat “ entered”
until November 6, 2001. However, thisdefect is cured by the provisons of M.R.A.P. 4(b), which Sates

(b) Notice Before Entry of Judgment. A notice of goped filed after the

announcement of adecison or order but before the entry of the judgment or order shall

be treeted asfiled after such entry and on the day of the entry.
Therefore, Snce the chancdlor hed the inherent authority to enter the nunc pro tunc judgment of adoption
0 thet the trid court records would “speek the truth,” and because the judgment of adoption indeed
reduced to writing the decision which had dready been announced on September 5, 2001, the provisons
of M.RA.P. 4(b) gopropriately dlow the notice of gpped in this case to betrested asfiled after theentry

of the judgment of adoption.

8Thisterm is defined as“[n]ow for then...Nunc pro tunc merely describesinherent power of court
to make its records speak the truth, i.e., to record that which isactualy but is not recorded....Nunc pro
tunc sgnifies now for then, or in other words, athing is done now, which shdl have same legd force and
effect asif doneat timewhenit ought to have been done.” Black’ s Law Dictionary 964 (5th ed. 1979).
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STANDARD OF REVIEW

112.  Whether the chancary court hed jurisdiction to hear a particular matter is a question of law, to

which this Court must gpply ade novo sandard of review. Burch v. Land Partners, L.P., 784 So.2d
925, 927 (Miss 2001) (citing Saliba v. Saliba, 753 So.2d 1095, 1098 (Miss. 2000); Entergy Miss.,
Inc. v. Burdette Gin Co., 726 So0.2d 1202, 1204-05 (Miss. 1998)).

DISCUSSION

l. WHETHER MISSISSIPPI HAD JURISDICTION TO GRANT THE
ADOPTION AND WHETHER THE UNIFORM CHILD CUSTODY
JURISDICTIONACT (Miss. CodeAnn. §93-23-1 et seq.) APPLIES
TO AN ADOPTION PROCEEDING.

f13. A citicd issueinthiscaseiswhether this Court will apply the Uniform Child Custody Jurisdiction
Act, Miss. Code Ann. 88 93-23-1 et 5. to adoption cases. Whilethe partiesbriefed thisissue asacase
of firg impression, this Court, subsequent to the submission of the parties briefs in the case sub judice,
decided In re Adoption of: C.L.B., 812 So.2d 980 (Miss. 2002). In C.L.B., we hdd tha
“[cJonsensud adoptionswhered| partiesare present do not fal within themeaning of acustody procesding
asenvisoned bytheUCCIA.” 1d. a 985. In C.L.B., both naturd parents consented to the adoption of
their infant child by the child's paternd grandparents, while here the naturd maother initiadly consented to
the adoption, but later attempted towithdraw her consent; thenaturd father wasnot involved; theguardian-
maternd grandmoather objected; the maternd grandfather acquiesced in the adoption; and, the naturd

moather, joined by the guardian-maternd grandmother, filed in the same cause a complaint to revoke the

naturd mother’s consant and to restore permanent cugtody of the infant child to the naturd mother. In



C.L.B., the naturd mother daimed that the UCCJA gpplied and that Since the adoptive parentsfailed to
attach the required UCCJA resdency afidavit to the petition for adoption, the chancery court hed not
acquired juridiction of the adoption and the judgment of adoption wasthusvoid. Likewisg, in the case
today, the naturd mother and maternd grandmother, in atempting to havethe adoption judgment st asde,
are assating the gpplicability of the UCCJA in an effort to have this Court determine that the adopting
parents falureto attach the UCCJIA resdency afidavit to the adoption petition isfatd becauseit divested
the chancary court of jurisdiction to hear the casa Additiondly, the naturd mother and maternd
grandmother assart that Arizona, not Missssppi, isthe home sate of the child and thet the child had not
lived in Missssppi for the requigite Sx (6) months under the UCCJA, theréby defeating jurisdiction inthe
Missssppi courts

f14. InC.L.B. thisCourt reviewed theissue of the gpplicability or non-gpplicability of the UCCJA to
adoption proceedings asreveded in casesfrom other jurisdictions, and condluded thet the UCCJA would
not be gpplied to consensud adoptionswhere dl parties are presant.

115. However, the case before us today presents alittle different twis on thisissue. In C.L.B., the
neturd parents, the adoptive parents, and the adopted child weredl Missssppi resdents. Inthecasesub
judice, the adoptive parents are Missssppi resdents, but the naturd mother, guardian-materna
grandmother, and the adopted child were deemed to be non-residents of Missssippi a the time of
commencement of thetrid court procesdings. Likewise in C.L.B., the naturd mother launched a pos-
judgment atack on the vdidity of the adoption, meaning that since the adoptive parents had custody

pursuant to afind judgment of adoption, therewas no issue of custody of the infant child pending thetrid



court proceadings on the post-adoption petition to set asde the adoption. Ontheother hand, inour case
today, the complaint for adoption wasfiled on March 8, 2001, and before any court action had been taken
on the adoptionpleadings, Camiille, through counsd, filed her “ Objection to Procesdings’ thereby seeking
to withdraw her joinder in the adoption pleadings and further seeking return of Dianeto her. Thisput the
chancdlor on natice of the fact that she was now dedling with a contested adoption; therefore, the
chancdlor, on April 2, 2001, entered atemporary judgment of custody awarding the temporary custody
of Dianeto Rick and Cardl, but with “reesonable vigtation rights’ being avarded to Camille On April 6,
2001, Camille and Sly, through counsd, filed ther Complaint to Revoke Consent and for Cugtody of
Minor Child, seeking, inter dia, a nullification of Camill€'s joinder in the adoption proceedings due to
dleged non-compliance with the UCCJA and an award of permanent cugtody of Dianeto Canille. By this
time, the learned chancdlor obvioudy knew thet she had afull-scde war on her hands as to who would
end up with custody of Diane— Rick and Cardl, Camille, or Sdly. Additiondly, Snce there was no find
judgment of adoption; snce the sought-after adoption of Diane was hatly contested; snce there wias no
entry of acustody order other than the “ until-further-order-of -the-court” temporary custody order; Snce
Diane, Camille, and Sly were Missssppi non-resdents, sncetherewasadam that Missssippi wasnot
Diane shomedate Sncetherewasadamtha Sdly should have beenjoined in the adoption proceedings,
snce there was reference to SAly's Arizona guardianship of Diane; Snce there was then before the
chancdlor acomplaint for adoption by Rick and Caral and acomplaint to revoke the adoption consent and
for permanent custody of Diane by Camille, through Sdlly; since Rick and Cardl through their pleedings
gppeared to have satisfied the jurisdiction and venue requirements of the gpplicable adoption Satute, Miss
Code Ann. 8§ 93-17-3(1); and, Since it gppeared that this case had become one involving potentidly
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protracted litigation, the chance lor was confronted with anissue not confronted by thechaencdlor inC.L.B.
—what to dowith the childinthemeantime? To thisend, the chancellor conducted ahearing soldly onthe
issue of whether the UCCJA applied to an adoption proceeding, and at the condusion of the hearing, the
chancdlor took thisissue under advisement and later rendered an deven-page Memorandum Opinion and
Ruling on Juridiction. In her ruling, the chancdlor determined thet the UCCJA did gpply in the adoption
proceeding; however, contrary to the pogtion of Camille and Sdly that the gpplication of the UCCJA
defested the jurigdiction of the chancery court, the chancdlor held thet the gpplication of the UCCJIA
conferred jurisdiction upon the chancery court.

116. The chancdlor referred to the adoption gatutes, including Miss. Code Ann. 88 93-17-8, 93-17-
11, and 93-17-13, which refer to orders of custody and interlocutory decrees. Accordingly, after a
meticulous review of the UCCJA provisons, the chancdlor opined that Snce the Missssppl adoption
datutes did refer to the issue of custody, the UCCJIA gpplied®®  Basad on the facts and circumstances of
this particular case, we uphold the chancellor’s goplication of the UCCJA a the April 25, 2001, pre-
adoption hearing, but for reasons different than those Sated by the chancdlor. 1N so doing, weemphesize
here that the decigon today isin no way inconsstent with our decison in C.L.B., as will be heranafter

discussed. Aaditiondly, we find thet the UCCJA has only limited gpplicatility in adoption cases

®A chancellor in an adoption proceeding no doubt has authority under our adoption statutesto enter
temporary custody orders in contested adoptions, Miss. Code Ann. § 93-17-8, and to enter interlocutory
decrees, Miss. Code Ann. §93-17-11. See also Miss. Code Ann. §93-17-13. Parentheticadly, it should
aso0 be mentioned that indeed the proceedings were protracted in that afind hearing was not held and a
find judgment not entered until September 5, 2001.

¥n C.L.B., we noted that the specific inclusion of adoptions was “glaringly absent” from the
UCCJA (specifically, Miss. Code Ann. § 93-23-3(d)). 812 So.2d at 983.

11



17. Souzav. Superior Court, 193 Ca.App.3d 1304, 238 Cd.Rptr. 892 (1987), provides an
excdlent discussion of the UCCJA asit rdaes to adoption procesdings. InSouza, the Cdifornia Court
of Apped, Sxth Didrict, reversed the trid court’ s refusal to gpply the UCCJA and the Federd Parentd
Kidngoping Prevention Act (PKPA) to an adoption proceeding. In Souza, the parents of aminor child
hed divorced in Hawali, and the Hawali Sate court had reserved jurisdiction over child custody and
vigtation After moving to Cdifornia with the minor child, the mother remarried and the mother and
Sepfather of the minor child filed astepparent adoption petitionin the Santa Cruz County Superior Court.
After being sarved with the adoption papers, the father filed a mation for vigtation in the Hawaii Family
Court, which issued ashow cause order. The father’s atorney conveyed the nature of this Hawali deate
court action to the Cdiforniagtate court, which refusad to honor the Hawaii Sate court order. Inreversng
thisaction of thetrid court, the Cdlifornia Court of Apped, in diting a Cdifornia datute, Sated that “[t]he
generd bagsfor jurigdiction under the UCCJA, absent conflict of court considerations, ispresence
of thechild and significant connectionwith theforum state” 193 Ca.App.3d at 1308, 238 Cd .Rptr. &t 84

(empheadis added). The Souza court went on to date:

[ The Sepfather] argued in the Santa Cruz court that the UCCJA stlandards do not gpply
inan adoption procesding. Thisargument isdearly wrong. The UCCJA regulatescustody
of children. An adoption proceeding to terminate parentd custody rights is dearly a
custody-determining proceeding of the mogt drastic kind.

Petertly, a Sepparert adoption, with its potential for completely termineting the naturdl
father' s custodid rights, is a custody-determining procedure and is equaly subject to the
UCCJA and the PKPA.

Here rx)wa/ertheHaNa| court hed origind subject matter jurisdiction; no one questions
the vdidity of theinitid decree.... The only orderly procedure avoiding a conflict of Sate
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rdingsisto require [the mother] to chdlengethe Hawaii court’ sassumption of jurisdiction
by direct attack in that proceeding.....

So here, bath the initid and the modifying decrees of the Hawaii court, being regular on
their face are not subject to collaterd atack in a Cdiforniaforum.

193 Cd.App.3d at 1309-11, 238 Cd.Rptr. at 895-97. The end result in Souza wasthet the Cdifornia
aopdlate court issued awrit of mandateto the trid court, directing thet court “to ether (1) Stay theaction
pending resolution of the custody procesding now pending in Hawaii and cooperate with the Hawali court
in connection with thet proceeding or (2) dismiss the adoption proceeding entirdy.” 193 Cd. App.3d a
1312, 238 Cd.Rptr. at 897.

118. We ds0 have guidance from decisons of thisCourt. In Curtisv. Curtis, 574 So.2d 24 (Miss.
1990), this Court was confronted with acase of parentd kidngpping. A married couple had eight children
from their union. When the couple wes living in Utah, the wifelmaother obtained a divorce from the
hushand/father in a Utah Sate court. At atime when both parentsill lived in Utah, the father sought and
recaived permisson from the mother, the custodid parent of the four youngest children, to have vistation
withthefour childrenfor thelong President’ sDay weskend. Instead, thefather took off to Mississppi with
the children, ending up with afriend in Pearl. Theredfter, the father filed a complant in the Soott County
Chancery Court, seeking modification of the Utah custody decree and a protective order under the
Misdssppi Protection From Domedtic Abuse Law, Miss Code Ann. 88 93-21-1, et seq. (PDA), based
on adam of child ause on the part of the mother. The Mississippi chancdlor entered an ex parte order
granting the father the temporary custody of the children. Thereefter, with Mississippi counsd, the mother
atacked the juridiction of the Missssppi courts pursuant to the UCCJA and the federd PKPA. After

severd months, theMissssppi chancellor acknowledged his inahility under the PKIPA to modify the Utah
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custody decree, but the chancdlor did dlow his custody order to remain in effect in behdf of the father
pursuant to the PDA. There are many more intriguing facts of this case which smply need not be sated
here for the purpose of this discusson.

119.  Wedofind of bendfit the fallowing languegein Curtis:

This case presents adassic case of the parentd and judicid behavior the Satutes
weredesigned to and do proscribe. A vaid Utah decreegranted custody of four children
to their mother. Ten wesks later, the father took advantage of hisweekend vistation and
wrongfully brought the children to Missssppi and enlisted the ad of this date' s courtsto
give hm cugtody. The children have 9nce been caught in the middle of atug of war.

We hald the Utah courts never logt juridiction of the matter of the permanent
cugtody of the children. With this we adjudge the legdl issues tendered. In doing this
admod three years ater the fact, we have no illuson that we have ability to put Humpty
Dumpty back together again. We hope from thisfdl dl may know of our seriousness of
purpose that the law’ sinjunction be repected.

Having in mind the dominant purpose of the UCCJA to prevent interstate
parental kidnapping, and paticularly Section 93-23-15's strong injunction aganst
wrongfully teking children from one Sate to another, this juridictiond requisite may only
sengbly be reed to require thet [the father] and children “have a Sgnificant connection”
with Missssppi prior to filing the gpplication for custody modification.

In sum, we hold that the Chancery Court of Scott County correctly assumed
temporary emergency jurisdiction back on February 16, 1988. On the other hand, thet
Court erred when it continued to exercise subject matter jurisdiction over thismetter after
It should ressonably have become gpparent that therewas no clear and present danger to
the children from permitting adjudication of modification, if any, of ther cusody in the
courts of the Sate of Utah.
574 So.2d at 25, 30-31 (emphasis added).
120. We have admittedly goneto great lengthsto discussthe UCCJIA and its proper usein Missssppi
adoption cases. The common thread which runs through these UCCJA casesfrom Missssppl and other
juridictions is that the UCCJA was enacted primanily to prevent interdate parental kidnapping. Our
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Missssppi trid courts, and ultimately our gppdlate courts, must especidly look to the possble gpplication
of the UCCJA provisonsin contested adoption cases if it gopears that there might be a possble conflict
with aforeign court dreedy exerdsing continuing juridiction over the mater. Certainly, in the case before
ustoday, therewasnot anissuedf “interdate parentd kidngpping,” but therewastheinitia issueof whether
the Arizona courts hed dreedy assarted jurisdiction in this metter by way of Sdly’s guardianship over
Diane Onthecother hand, the UCCJA isnat to beindiscriminatdy used by atorneysasasword to attempt
to improperly obtain or defest jurisdiction in our Missssppi courts. Likewise, our leerned Missssippi trid
judges should be sparing in their gpplication of the UCCJA to contested adoptioncases. However, asin
the case today, the chancdlor correctly utilized the UCCJIA provisions, though for reasons different than
ours. Inthecasetoday, wefind that the chancdlor hed aright to goply the UCCJIA provisonsat the April
25, 2001, hearing (1) so asto inquire further about the purported Arizonaguardianship to determineif the
Missssppi courts should yield to the Arizona courts on the issue of Diane€'s cugtody, and, if it were
determined (aswasthe case) that the guardianship had been terminated and that no other foreign court was
assating juridiction over the custody of Diane, then, additiondly (2) so astoinquire about the gpplication
of thejurisdictiond provisons of the UCCJA.
21. Miss Code Ann. 8§ 93-23-5 (Supp. 2002) (the jurisdictiond portion of the UCCIA) dates
(1) A oourt of thissatewhichiscompetent to decide child custody matters hasjurisdiction
to make achild custody determingtion by initid or modification decreeif:
(@ this gate (i) is the home date of the child a the time of

commencamant of the proceeding, or (ii) had been the childshome gate

within Sx (6) months before commencement of the proceeding and the

child is absent from this Sate because of his removd or retention by a

person daming his custody or for other reasons, and a parent or person
acting as parent continuesto live in thisdate or
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(b) itisin the best interest of the child that a court of this Sate
assume juridiction because (i) the child and his parents, or the child and
at least one (1) contetant, haveaggnificant connectionwith thestate, and
(i) thereisavallablein thisgtate subgtantia evidence concerning thechild's
present or future care, protection, training and persond rdaionships, or
(0) the child isphydcaly present in thisstate and (i) the child has
beenabandoned, or (ii) itisnecessary in an emergency to protect thechild
because he has been subjected to or threastened with mistrestment or
abuse or is otherwise neglected or dependent; or
(d) (i) It gppearsthat no other satewould havejurisdiction under
prerequisites substantidly in accordance with paragraphs (a), (b), or (¢),
or another sate hasdedined to exerdsejurisdiction ontheground thet this
date isthe more gppropriate forum to determine the custody of the child,
and (i) it is in the begt interest of the child that this court assume
jurisdiction.
(2) Except under paragrgphs (€) and (d) of subsection (1) of this section, physcd
presence in this Sate of the child, or of the child and one of the contestants;, is not done
auffidert to confer jurisdiction on a court of this dae to make a child custody
determingtion.
(3) Phydcd presence of the child, while desirable, is not aprerequigte for jurisdiction to
determine his custody.

22. InLaskosky v. Laskosky, 504 So.2d 726 (Miss. 1987), this Court declined jurisdiction under
the UCCJA over acudody dispute involving a child who was a Canadian dtizen and who was in
Missssppi with his mather. The child was only in Missssppi because the mother, who was a native
Missssppian, fled Canadato prevent her esranged Canadian husband from having cugtody of the child.
Wewrote:
Courts should dso dedine juridiction when a foreign nation's court has continuing
juridiction over the matter, and when the foreign court is a more gppropriate and
convenient forum. Miss. Code Ann. 8 93-23-11 (Supp. 1985). Courtsshould asodecline
jurisdictionwhen the child hed not resded in thejurisdiction for asufficient period of time.
MCA §93-23-5(1)(a) (Supp. 1985).

504 So. 2d a 731 (case citations omitted).
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123.  Tuming to the case sUb judice, wefirg of dl address Miss. Code Ann. 8 93-23-11, which was
cited by thisCourt in Laskosky.** We do so because of the prior referencetothe Arizonaguardianship
esablished over Diane by Sdly. Asdready mentioned, thereis no exhibit in the record to document the
edablishment of the Arizonaguardianship; and likewise, therecord doesnot reved any exhibit to document
the termination of the guardianship. The record does reved that at thefirg hearing of April 25, 2001, the
|letter of January 10, 2001, wasreceived into evidence through Camille stestimony and referred to by both
Camilleand Cardl during thar testimony at that hearing; however, the letter itsdlf isnot apart of therecord

before this Court. Fortunatdy, however, we do have consderable tetimony from Camille and Sdly

11§ 93-23-11.

(1) A court of this state shall not exerciseitsjurisdiction under this chapter if at thetime of
filing the petition a proceeding concerning the custody of the child was pending in a court
of another state exercising jurisdiction subgtantialy in conformity with this chapter, unless
the proceeding is stayed by the court of the other state because this State is a more
appropriate forum or for other reasons.

(2) Before hearing the petition in a custody proceeding the court shdl examine the
pleadings and other information supplied by the parties under section 93-23-17 and shal
conault the child custody registry established under section 93-23-31 concerning the
pendency of proceedings with respect to the child in other gates. If the court has reason
to believe that proceedings may be pending in ancther sateit shal direct aninquiry to the
state court administrator or other gppropriate officid of the other Sate.

(3) If the court is informed during the course of the proceeding that a proceeding
concerning the custody of the child was pending in another state before the court assumed
juridiction, it shal stay the proceeding and communicate with the court in which the other
proceeding is pending to the end that the issue may be litigated in the more gppropriate
forum and that information be exchanged in accordance with sections 93-23-37 through
93-23- 43. If acourt of this Sate has made a custody decree before being informed of a
pending proceeding in acourt of another date, it shal immediatdy inform that court of the
fact. If the court is informed that a proceeding was commenced in another state after it
assumed jurisdiction, it shal likewise inform the other court to the end that the issues may
be litigated in the more gppropriate forum.
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concerning the termination of the guardianship. Camiille tedtified at the second hearing that she told the
Arizonajudge ontwo different occas onsthat shewanted to have the guardianship terminated, and thet this
decison was her decisonwithout any coercion on the part of Cardl or Rick. Sdly tedtified a the second
hearing that in late January or early February 2001, she received copies of the pgpers indicating thet
Camille was atempting to have the guardianship terminated.  Infact, Sdly persondly appeared beforean
Arizonajudgeontwo different occasons. Onthefirst occasoninearly February 2001, thejudgehad Sdly
before him and Camille on agpesker phone, but a thet time, herefused to terminate the guardianship when
he redlized that Sdlly and Camille were unrepresented and the judge suggested to Sdlly that she seek the
advice of an atorney. Accordingly, the judge resst the hearing for afuture deate o that Sdly could have
the opportunity to confer with an atorney. When asked if she heeded the Arizona judge' s advice to
contact alawyer, she reponded that she did nat. According to Sdly, she then gopeared a second time
before the same judge in early March 2001, & which time she went to the judge s chambers where a
hearing was conducted with thejudge and her in thejudge s chambers, and Camille on aspesker phone ™
Sy tedtified at the second hearing in the case b judice that she wias gppearing before the Arizonajudge
a that hearing because “[she] was protesting the revocation of the guardianship.” However, the Arizona
judge did revoke the guardianship and both Sdly and Camiille received copies of the judge's “find

judgment” terminating the guardianghip.

2HAly was persistent in her belief that her first appearance before the Arizona judge was around
February 14, 2001 (because she was able to relate it to Vaentine's Day), and that this second hearing
before the judge wasin early March 2001. However, a the first hearing in the case sub judice, Rick and
Carol’ sattorney, on cross-examination of Camille, referred to adocument dated February 14, 2001, which
purportedly terminated the guardianship, athough, once again, this document was never offered into
evidence.
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124. o, in the end, while we have no officid Arizona court documents in the record to ad usin
reviewing theestablishment and termination of the Arizonaguardianship, weare stisfied from thetestimony
of Camilleand Sdly thet the Arizona guardianship weas judicidly terminated, and thet Camille and Sdlly
weredforded thelr due processrightsin the Arizonagueardianship termination proceedings See Ariz. Rev.
Sta. §14-5212 (1975); In re Guardianship of Mikrut, 858 P.2d 689, 693 (Ariz. Ct. App. 1993)
(A guardianship, established by consent of the natural parent is terminable upon revocation of thet
consent.). Accordingly, we are bound to give full faith and credit to the Arizona judgment terminating
SAly' sguardianship over Diane: See U.S Congt. Art. IV, 8 1. Sincethe Arizonaguardianship had been
terminated, and Snce there was no evidence of other pending procesdings in foreign courts concerning
cugtody of Diane, Miss Code Ann. 8§ 93-23-11 does not prohibit assartion of juridiction by the
Missssppi courts
125. AstoMiss Code Ann. 8 93-23-5, aso discussed in Laskosky;, it could possbly gopear a firgt
blush that the datute denies jurisdiction to the MissssSppi courtsin thiscase. Missssppi is not Diane's
home date, nor had she been in Missssppi the required Sx months previous to commencement of these
proceedings, as the proceadings commenced with the filing of the Complaint for Adoption on March 8,
2001. Accordingto Camillestesimony, sheand Diane, arivedinMissssppi, for thefirg timeever, aoout
aweek before Chrigmas 2000. However, asthe chancdllor found, Diane was effectively abandoned by
Canille On thisissue the chancdlor made a dear finding in her May 3, 2001, memorandum opinion
entered subseguent to the jurisdiction hearing of April 25, 2001, when she dated:

Camille hesfiled aUCCJA dfidavit in connection with her complaint for custody, and the

court has taken siworn tesimony with regard to dl the matters reguired in the UCCJA

afidavit. Although the court is of the opinion that the UCCJA is gpplicable to this case,
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this court will not dismiss the adoption procesding filed by Rick and Card.  Camille
executed ajoinder in the adoption procesding, and her action in thet regard effected her
physcd and legd abandonment of her child, thereby giving this court subject metter
jurisdiction pursuant to § 93-23-5(1)(C).

In other words, the chancellor found that based on the evidence before the court, and pursuant to Miss.
Code Ann. 8 93-23-5(1)(c)(i), the chancery court had jurisdiction to mekeachild custody determingtion
as to Diane because Diane was physicdly presant in Missssppi and she had been abandoned.®®
Notwithgtanding this April 25, 2001, pre-adoption finding by the chancellor asto UCCJA abandonment
pursuant to Camille's execution of the joinder/walver, the chancdlor certainly could and did eventudly
congder a the later hearing of September 5, 2001, Camille's assartion of undue influence, duress and
intimidation on the part of Rick and Cardl surrounding Camill€ sinitid consent to adoption.

126. Fndly, in addressing the assartion of Camilleand Sdly thet Rick and Cardl’ sfallureto atach the
UCCJA resdency afidavit to the adoption complaint deprived the chancery court of subject-metter
jurigdiction, inesmuch asthis Court hesheld herethat the UCCJA hasonly limited gpplicability to contested
adoptions in certain cases, thefailureto attach the UCCJA §93-23-17 resdency affidavit doesnot defeat
juridiction in this case Snce the chancdlor, in her April 25, 2001 pre-adoption ruling, dlowed Rick and
Carol to adopt Camille's afidavit which was induded in her Complaint to Revoke Consent and for

Cugtody of Minor Child.

1A s noted by the chancellor, Camille's abandonment of Diane occurred when Camille joined in
Rick and Carol’s complaint for adoption by signing the complaint, under oath. Paragraph VII of the
adoption pleadings Sated, in pertinent part, that Camille, as Diane€ snatura mother, was of the opinion that
it was “in the best interest of [Diane] that she be adopted to [Rick and Carol], and hereby rdinquishe[d]
al parentd rightsto [Diang].”
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127. Intheend, wefind that based on the facts and circumstances peculiar to this particular case, the
chancdlor correctly goplied the UCCJIA to the pre-adoption determination of Dian€ s custody in this
contested adoption, though for reasons different than ours. While the chancellor opined that the UCCJA
applied to adoptions, whether contested or not, because an adoption permanently changed custody from
the naturd parent(s) to the adoptive parent(s), this Court, admittedly subsequent to the chancedllor’ sruling,
lad tores in C.L.B. any nation thet the UCCJA gpplied to consensud adoptions where dl interested
partieswere present. Ontheother hand, when, ashere, achancdlor in acontested adoptioniscaled upon
to make a pre-adoption determination as to the gppropriate custody of the child who isthe subject of the
adoption proceedings, and there are unresolved issues such as (1) whether other personsmight havellegd
cudtody of the child because of proceedingsin foreign courts; (2) whether Missssppi isthe“home date’
of the child; (3) whether the child has been atandoned or abused; or, (4) whether dl interested partiesare
present, then the chancdlor may gppropriatdy condder the gpplicahility of the UCCIA.
128. Again, asdready noted, our holding today isin no way inconagtent with our deasonin C.L.B.
wherein we Sated:
In addition, al of the cases dited by the naturd mother involved cugtody determinaions
aisng out of divorce or non-consensual adoptions where not all of the
interested parties were present. Therefore, those cases were not merdy mettersof
adoption; they dso druggled with true cudody issues It is important to note thet
adoptions were unknown to the common law and exis oldy by datute. Eggleston v.
Landrum, 210 Miss. 645, 651-52, 50 So.2d 364, 366 (1951). Assuch, Satutescontrol
the manner in which adoptions are conducted, and thereisaspedific chepter st out inthe
Missssppi Code which governs and controls adoption proceedings.  Subjecting
consensual adoptions to the requirements of multiple satutes would only confuse and
frustratetheprocess. In addition, public policy demandsthat we not subject consensual
adoptionsto this additiond st of requirements. A virtud floodgate of late jurisdictiond
chdlenges would open, releasing a dduge of cases on our court system and uncertainty
into the home of every adoptive parent. As such, we hold that consensual adoptions
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inwhich all interested parties are present are not subject to the provisions
of the UCCJA.

812 So.2d at 983 (emphad sadded). Becausewefind that as opposad to the consensud adoptioninwhich
al interested parties were present in C.L.B., 9nce in the case sub judice one or more of the necessary
factors noted above were present in the case today o asto dlow the chancellor to consder and to gpply
the provisonsaf the UCCJA, weaffirm the chancdlor’ sdecison to gpply the UCCJA to the pre-adoption
determinationof child cusody soastoinitidly acquirejurisdictioninthismetter. However, dl of thishaving
been gated on the subject, we again emphasize that the UCCJA provisonsshould not beindiscriminatey
utilized in adoption casesin an effort to obtain or defeet jurisdiction in our Missssippi courts because our
Satutes accommodate us wel in dearly setting out the juridiction and venue requirements in adoption
proceedings. See Miss. Code Ann. 8 97-17-3. Tothisend, Rick and Carol hed filed their Complaint for
Adoptioninthe Chancery Court of Clarke County, Missssppi andintheir adoption pleadings they dleged
under oath that they were adult resident ditizens of Clarke County, Mississippi, and had been so residing
for “morethanninety days.” Thereisno doubt thet the Clarke County Chancery Court obtained jurisdiction
to adjudicate this adoption proceeding, subject then only to the limited consderation of the UCCJA
provisons as dready discussad.

129.  Wefind that the Clarke County Chancery Court hed jurisdiction to grant the adoption and thet the
UCCJA hed limited gpplicability in this case

. WHETHER THE MINOR MOTHER WAS COMPETENT TO

CONSENT TO THE ADOPTION COMPLAINT AND WHETHER
SHE RECEIVED PROPER PROCESS.
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130.  Asprevioudy mentioned, we gpply ade novo sandard of review on questions of law; however,
in discussng the remaining issues, we dso goply the fallowing sandard of review:
Section 93-17-17 Sates that “no adoption proceedings shdl be permitted to be

set adde except for jurisdictiond defects and for fallure to file and prosecute the same

under the provisons of this chepter.” Miss. Code Ann. 8§ 93-17-17 (1994). Inaddition,

whenever reviewing adoption proceedings, we must dways remember that the best

interests of the child are paramount. Martin v. Putnam, 427 So.2d 1373, 1377 (Miss.

1983).
C.L.B., 812 So.2d & 982.
181. Camilleand Sy next assgn asearor thefalureto have Camille sarved with process upon thefiling
of theadoption complant. They daim that thisfailure, coupled with Rick and Cardl ingead having Camille,
an unmarried minor, to execute the origind adoption complant as a party, deprived the chancery court of
jurisdiction.
132. Camilleand Aly refer ustoMiss R. Civ. P. 4(d)(2)(A), which datesthat service of processshdl
be made:

upon an unmarried infant by ddivering a copy of the summons and complaint to any one

of the fdlowing: the infant's mother, father, legd guardian (of ather the parson or the

edate), or the person having care of such infant or with whom helives and if theinfant be

12 years of age or dlder, by ddivering acopy of the summons and complaint to both the

infant and the gppropriate person as designated above.
133.  Notwithsanding the provisons of Miss. R. Civ. P. 4(d)(2)(A), we mugt remember the cavedt in
Miss R. Civ. P. 81(a)(9), which provides these rules of cvil procedure have limited gpplicability in the
actions described in Title 93 of the Missssppi Code, and that those actions arefor the most part governed

by daute. The lagt paragrgph of Miss. R. Civ. P. 81(a) dates that “[d|tatutory procedures specificaly
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provided for each of the above proceedings shdl remain in effect and shdl contral to the extent they may
be in conflict with these rules; otherwise these rules gpply.”
134. Miss. Code Ann. § 93-15-103(2) (Supp. 2002) dates:
(2) Therights of a parent with reference to a child, induding parentd rights to contral or
withhold consent to an adoption, and the right to recaive natice of ahearing on apetition
for adoption, may berelinquished and the relationship of the parent and child

terminated by the execution of a written voluntary release, signed by the
parent, regardless of the age of the parent.

(Emphesis added).
135. Camilleorigindly joined intheadoption complaint, asevidenced by her Sgnature on the document.
The chancdlor found thisact on the part of Camille condlituted an abandonment by her of Diane and found
thet the gppropriate Missssppi court had jurisdiction pursuant to Miss. Code Ann. 8 93-23-5 (1)(c)(i).
This finding of asandonment is within the dictates of Miss Code Ann. 8§ 93-15-103(2), as wdl as our
pronouncement in Bryant v. Cameron, 473 So.2d 174, 178 (Miss. 1985):
“Abandonment” does not necessarily refer to some overdl course of conduct as
"desartion” would, but rather "abandonment™ may result froma single decision
by a parent, a aparticular point intime, wherethat parent decidesto rdinquish parenta
cdams For indance, when &fter the three day waiting period a parent Sgns the paper to
renounce dl rightsin the child and place him or her for adoption, at that moment the parent
may be said to have abandoned that child. One does not need to wait and seeif thenaturd
parent will make overtures to vigt the child that has been placed up for adoption before
dedaring thet "abandonment” has taken place
| d. a 178 (emphasis added).
136. InGrafev. Olds, 556 S0.2d 690, 694 (Miss. 1990), we dtated that: "awritten voluntary releese,
or consent by the parent, [8 93-15-103(2)] terminates the parentd rights and theregfter, no objection to

the adoption from the naturd parent may be sustained. [§ 93-17-7]."

24



137.

138.
whether the consent wias voluntary and abandonment wias both physica and legd. C.C.I. v. Natural

Parents, 398 S0.2d 220 (Miss. 1981). "Absent a showing by the parent(s) establishing ether fraud,
duress, or undueinfluence by dear and convinang evidence, surrenders executed in srict compliance with
the safeguard provison of 8 93-17-9, supra, areirrevocable” 1d. at 226. C.C.l. isdiginguishadlefrom
the case aub judicein that it involved the surrender of a child to an adoption agency, and the "ssfeguard
provison of 8 93-17-9" language refers to provisons for surrendering custody to ahome (acharitable or
rdigious organization or any public authority granted the power to provide carefor or procurethe adoption

of children)). However, in Grafe, we dted C.C.I. in explaning "undue influence" in a non-adoption

Miss. Code Ann. 8 93-17-7 gaesin pertinent part:

No infant shdl be adopted to any person if d@ther parent, after having been
summoned, shall gppear and object thereto before the making of a decree for adoption,
unlessit shall be madeto gppear to the court from evidence touching such mettersthet the
parent o objecting had abandoned or desarted such infant or is mentdly, or mordly, or
otherwise urtfit to reer and train it...

Retuningto Grafe, after theinquiry under Miss. Code Ann. 8 93-17-7, wemugt next determine

agency context. Grafe, 556 So.2d at 694.

1139.

InC.C.l., wedso sated:

[U]ndueinfluenceis one of severa grounds demondrating alack of voluntary consent on
the part of the parents Severd of the meanswhich may conditute undueinfluenceindude
over-persuason, threat of economic detriment or promise of economic bendfit, the
invaking of extreme family hodility both to the child and mother, and undue mord
persuasion. Because undue influence is such a broad concept, cases mugt be resolved
upon ther particular facts Generd law isthat the party assarting undue influence hasthe
heavy burden to show thet the consent was obtained by undue influence. Such a burden
mugt bemet by dear and convincing evidence, and thereisno presumption that aparty hes
exercised undue influence upon ancther. A mere preponderance of evidence ontheissue
of undueinfluenceis not suffident.
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C.C.l., 398 So.2d a 222-23 (citing Jack W. Shaw, J., What Constitutes Undue Influence in
Obtaining Parents Consent to Adoption of Child, 50 A.L.R.3d 918 (1973)).
40. Tuming to thefactsof thiscase, Caral tedtified that she heped Camilleword aletter to have SEly's
guardianghip in Arizona terminated, and the guardianship was in fact terminated by an Arizonajudge in
February 2001. Sdly tedtified that she was nat aole to afford a lawyer to contest the termination of the
guardianship. Caradl do tedtified thet the "idess' in the Ietter to the Arizona judge were both hers and
Camillés  On the other hand, Camille testified that she hed no intention of putting Diane up for adoption
until Caral brought it up "jokingly;" thet she never initiated any conversations about adoption; that Cardl
aso confided in her that she had congdered ' cheting on Rick to get pregnant;” thet theideaof writing the
|etter to terminate the guardianship was Cardl's ideg; that Caral actualy wrote the letter; that Rick and
Carol wereproviding food and shdter and spending money for her and that shewasnot working a dl; thet
when shetdld her mother (Sdlly) of her second thoughts about the adoption on March 18 or 19, Sdly
immediady Ieft Arizonato comefor Camille in Missssppi; that shewas éraid to tdl Rick and Cardl of
her change of heart until her mother was dose by; that as soon as shetold Carol she wanted to withdraw
her consant to the adoption, Caral began carying; and, that when Rick found out, hetold Camilleto get the
"f--- out of hishousg" and thet "'no onewas going to teke this baby from them -- that hewould hurt anyone
thet tried."
1. At the dose of the case-in-chief as presented by Sdly and Camille, Rick and Caral, through
counsd, made an ore tenus moation to dismiss pursuant to Miss. R. Civ. P. 41(b), which was granted by
the chancdlor, but only after adetalled finding of fact which consumed gpproximatdy seven pages of the
trid record. The chancellor found:
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[Camillg] knew for asubgtantid amount of time prior to the time thet the adoption papers

were dravn up that the adoption wasintheworks. She knew when Rick and Cardl went

to the atorney’ s office; she knew that the adoption papers were being drawn up, and she

went without Rick and Cardl to the lavyer’ s office.

She could have cdled her father or her mather a any time during the time that she

remained with Rick and Caral. Shewas not under Rick and Cardl's direct control at dl

times She oent subdantid periods of time with her boyfriend, Calvin, and could have

cdled ather parent & any time.

She hed a contemporary with her when she wentt to the lawvye’ s office to Sgn the papers

and that contemporary told her she wouldn't Sgn adoption papers, shewouldn't give up

her child, and yet Camille made the decision to go in to the lavyer’ s office and complete

the process of sgning the consent forms.

At thetime that she Sgned the consent forms she was in ardaionship with her boyfriend

who had asked her to marry [him] and even offered to raise the minor child ashisown.
The chancdlor’ sfindings of fact are amply supported by the record. Camille admitted thet she and Carol
begantalking about the adoption in February beforethe adoption paperswere prepared and Sgnedinearly
March. Nather Cardl nor Rick waswith Camillewhen shewent to thelawyer’ sofficeto Sgn the adoption
papers, and in fact, Denise, Cardl’s college-age sder, accompanied Camille to the lavyer’s office
Additiondly, Camille reedily admitted that Cardl’s own sger, Denise, told Camille that same day that
Camille did not have to 9gn the adoption pgpers. In fact, Camille admitted thet Denise “dwaystold me
thet if | didn’t want to do it (3gn the consent), | didn’t have to. That she wouldn't have doneit.” Camille
tedtified that she and Caral talked about the adoption “probably over tentimes” Camille dso dated thet
she and Calvin, her boyfriend, talked about Rick and Carol’ s proposed adoption of Diane. Cavin tried
to talk Camille out of consenting to the adoption and offered to marry Camille and take care of Diane*“as
hisown.” Findly, Camille admitted that when she wasin the lavyer’ s office to Sgn the adoption papers,

ghe read the entire document, and when asked on cross-examination if it were her choice to Sgn the

adoption papers, shereplied “yes”
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142. Therecord dearly revedsthat Camille sgned the arigind complaint for adoption, though she later
changed her mind and atempted to withdraw her consent. Under Miss. Code Ann. 8 93-15-103(2), as
wdl asBryant and Grafe, the chancdlor was eminently correct in finding thet upon joining in the sworn
complaint for adoption and requedting, inter dia, that Diane be permanently adopted to Rick and Cardl,
Canmille hed in effect rdinquished her parentd rightsto Diane. The record likewise dearly supports the
chancdlor’ sfinding thet Camille (and Slly) falled to prove by dear and convinaing evidencethat Camille€'s
consant to the adoption was procured by Rick and Carol’ sexerase of “undueinfluenceor fraud.” C.C.I .,
398 So.2d at 222-23.

143.  Therecord is replete with bad decisons Camille has made her entirellife. She has proven hersdlf
immeture beyond underdanding, as evidenced adequatdy by her own tesimony of leaving Diane with
amog drangers (Rick and Cardl) while she spent the nights & her new boyfriend's house having sex and
samoking maihuanawith him.

144.  Thelbrief of Camilleand Sly ligsalitany of things minors may not do induding vating, entering
into binding contracts, etc. Likewise, Camille and Sdly discuss in thar brief the Missssppi Satutory
requirement for consent by the parentsor legd guardian of an unemand pated minor beforethat minor may
have an abortion, as opposad to no such requirement of parenta or guardian consent before an unmarried
minor gives her child up for adoption.™* After dl, argue Camille and Sdlly, both a consent to an abortion

and aconsent to an adoption result in the minor mather being forever deprived of her child. Withthis the

1“See Miss. Code Ann. § 41-41-53, -55; R.B. ex rel. V.D. v. State, 790 So.2d 830 (Miss.
2001).
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Court cannot argue. On the other hand, perhaps the learned chancdlor in this case sad it best when
responding to the abortion vs. adoption argument propounded by Camille and Sdly:
[The atorney for Camille and Sdly] asksthe Court to compere dlowing aminor

to consent to an adoption with not dlowing a minor to consent to an abortion. A minor

who is contemplating an abortion has not yet become a parent and there is a dear

didinction in the law between the way aminor child contemplating an abortion is treated

and theway that aminor child contemplating an adoption is conddered and it' sthefact of

thet child' s parenthood that makes thet decison different.

Therecomesapoint whenachild must becomerespongblefor hisor her decisons
and our Legidature has st out thet achild who has given birth has the cgpecity to consant

to an adoption.
5. Our adoption datutes Sate specificaly that age does not matter when it comes to voluntarily
releesing the child for adoption: “the rights of aparent... may be relinquished and the relationship
of the parent and child terminated by the execution of awritten voluntary release, signed
by the parent, regardless of the age of the parent.” Miss. Code Ann. 8 93-15-103(2) (emphesis
added). See Miss. Code Ann. § 93-17-7, which refersto 88 93-15-101, et seg.
6. Camillewascompetent towave processand has, under our caselaw and satutes, effectively done
s0. Additiondly her actions, under Missssippi law, condtituted an abandonment of Diane, and the
chancdlor was eminently correct in <o ruling.
. WHETHERTHE COMPLAINT FOR ADOPTION SHOULD HAVE
BEEN DISMISSED FOR FAILURE TO JOIN AND GIVE NOTICE
TO A NECESSARY AND INDISPENSABLE PARTY.
147. At issue here is whether falure to join Sdly as a party was fad to the adoption. Thisissueis
digoosed of by Miss. Code Ann. § 93-17-5, which gates, in pertinent part: "There shal be made parties
to the proceeding by process or by the filing therein of a consent to the adoptions proposed...(1) the
parents, or parert, if only one (1) parent, though ether be under the age of twenty-one (21) years”" The
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Satute makesno mention of arequirement thet the guardian of aminor parent bejoined. Camilleand Sly
assert that "No minor in Missssppi may sueor besued inhisor her ownright.” That isthe casein nearly
dl avil sgttings, but we have express exceptions to this rule through our adoption Satutes. Further, while
Sdly was not made a party to the adoption complaint, she did in the end fully participete in the adoption
proceedings viajoining in the complaint to revoke consant and to return Diane s custody to Camiille, and
additiondly, Sdly’s testimony a the second hearing consumed gpproximetdy Sixty pages of the trid

transcript inthiscase. Accordingly, thisissue iswithout meit.

IV.  WHETHER DISMISSAL UNDER RULE 41(b) WAS MANIFEST
ERROR AND AGAINST THE OVERWHELMING WEIGHT OF
THE EVIDENCE.

148.  Thechancdlor granted Rick and Carol mation for dismissal under Miss R. Civ. P. 41(b), which
datesin pertinent part:

After the plaintiff, in an action tried by the court without a jury, has

completed the presentation of hisevidence, thedefendant, without waiving

hisright to offer evidencein the event themotionisnot granted, may move

for adigmissa on the ground that upon the facts and the law the plaintiff

has shown no right to relief. The court may then render judgment againgt

the plaintiff or may dedineto render any judgment until thedose of dl the

evidence. If the court rendersjudgment on the merits againg the plantiff,

the court may meke findings as provided in Rule 52(a).
149. Camilleand Sly arguethet the chancdlor employed an erroneous sandard in granting the maotion
to digmiss. The chancdlor gated the $andard in granting thedismiss as"eveninthelight mogt favoradle
to [Camillg),” hefailed to meet her burden of proof. Camille and SAly argue thet, in granting the mation

to digmiss under Rule41(b), indead of a"light most favorable' te, the chance lor wasrequired to employ
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a"condder theevidencefarly" tes. See Stewart v. MerchantsNat'| Bank, 700 So.2d 255, 258-59
(Miss. 1997).

150. The gtandard of review gpplicable on amation to dismiss under Rule 41(b) is different than that
goplicableto amoation for adirected verdict. Century 21 Deep S. Props., Ltd. v. Corson, 612 So.2d
359 (Miss. 1992); Miss. Real Estate Comm'n v. Geico Fin. Servs,, Inc., 602 So0.2d 1155 (Miss.
1992); Mitchell v. Rawls, 493 So.2d 361, 362-63 (Miss. 1986); Davisv. Clement, 468 So.2d 58,
61-62 (Miss 1985). Incongderingamoation to dismiss, thejudge should condder “the evidencefairly,
as didinguished from in the light mod favoradle to the plaintiff,” and the court should dismissthe caseif it
would find for the defendant. Corson, 612 So.2d a 369 (emphasis added). "The court must deny a
moation to dismiss only if the judge would be obliged to find for the plaintiff if the plaintiff's evidence were
dl the evidence offered in the case 1d. (ataions omitted). "This Court gpplies the subgtantid
evidencemanifest error Sandards to an gpped of a grant or denid of amation to dismiss pursuant to
M.R.C.P.41(b)." Id. (citationsomitted). Stewart, 700 So.2d at 258-59.

151, Inconddeing the chancdlor’s ruling in this casg, if anything, the "light most favorable’ sandard
employed by the chancdlor would provide Camille even greeter protection than the " condder theevidence
fary" rue. Asevidenced throughout the record, Camille was not aportrait of meturity, so to congder the
evidence in the "light mogt favorable' to her, would necessaxily afford her greeter protection then the
"condder the evidence fairly” rule. The chancdlor even phrased the Sandard by gating: "It isdear from
the facts presented, even in the light most favorable to her, that she hasfailed to meet that burden

of proof.” It is gpparent thet the chancdlor was making every effort to be very cautious before granting the
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moation, having usad theword "even’ in her atempt to grant Camillemuch deference. Eveningiving great
deference to Camille, the chancdlor found she il did not meet her burden of proving undueinfluence by
dear and convindng evidence. The chancdlor found:

The burden ison the person objecting to the adoption and requesting the revoceation of her

consant to show that the consent was obtained by undueinfluenceor fraud. Itisdear from

the facts presented by the petitioner, even in the light mogt favorable to her, thet she has

faled to meat that burden of proof.
152.  Though the testimony of Camille and Sdly uggests & leest an inference of undue influence, the
chancdlor was there on the scene and not only heard the tetimony of the witnesses, but aso hed the
opportunity to observethar manner and demeanor and ultimately makefindingsof fact based ontherecord

before the court. See Culbreath v. Johnson, 427 So.2d 705, 708 (Miss. 1983). Accordingly, the
chancdlor did nat menifestly err by finding Camille hed falled to meet her burden of proof. Assuch, the
chancdlor did nat err in granting the dismissal under Miss. R. Civ. P. 41(b).

CONCLUSION

163.  Wenow hald that the Unifoom Child Custody Jurisdiction Act, Miss. Code Ann. 88 93-23-1, et
seq. hes limited gpplication to contested adoption cases. Pursuant to our adoption Satutes and well-
established case law, the Chancery Court of Clarke County, Missssppi was dearly vested with both
jurisdictionand venue o as make afind adjudication in this contested adoption procesding. Wedso find
that Camillésageof minority a thetimeof her joining the adoption petition did not render the adoption void
inlight of Miss. Code Ann. 8 93-15-103 and 8§ 93-17-7, which are to be construed in pari meteria
Further, this adoption does not fail because of Camilles mother (Sdlly) not being joined in the adoption

proceadings ineamuch as Sdly, under our Satutes, wias not a necessary party. Findly, the chancdlor did
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not commit reversblearor ingrantingtheMiss R. Civ. P. 41(b) motiontodismiss Accordingly, weaffirm
the various rulings of the chancdlor which denied the efforts of Camille and Sdlly to revoke Camillé's
consant to Diane s adoption by Rick and Caral and which granted the permanent adoption of Diane to
Rick and Card.

4. AFFIRMED.

PITTMAN,C.J.,.SMITH,P.J., WALLER,EASLEY AND GRAVES,JJ.,CONCUR.
COBB, J., SPECIALLY CONCURSWITH SEPARATE WRITTEN OPINION JOINED
BY GRAVES, J. McRAE, PJ., DISSENTSWITH SEPARATE WRITTEN OPINION
JOINED BY DIAZ, J.

COBB, JUSTICE, CONCURRING:

155. | agree with the mgority's goplication of exiging law to dl issues presented in this case, and |
srongly support the very important and vdid public policy of encouraging, fadlitating, and promptly
findizng adoptions. However, | bdievethat this Court hasmoved too far avay from protecting vulnerable
minor parentsin the adoptionprocess. Thus| write separatdy to expressthis concern, with the hopethat
ather by caselaw or by Satute, some protection might be made avalable in certain circumstances

156. Here an unmarried 17-year-old mather wastaken in by achildiess couple who hed expressed an
interest in her 15 month old deughter from the moment the couplemet her. By taking themather and child
into their homeand effectivey supporting them, the couple gppliessrong emationd pressureonthemother
to let them adopt her daughter, promising, inter dia, that the mother will be alowed ample contact with the
child afteewards. Without independent legd counsd, the young mather goes to the couple s lavyer and
sgnsaway her full legd rightsto the child. Only three weeks later, the mather redizesthe gravity of whet

she has done, regrets her decison, and asks for her child back. But she is virtudly thrown out of the
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couple' s house and denied any future contact with her child. Going to court, she finds that she has no
recourse, and learns, too late, that the moment she Sgned the document consenting to the adoption was
her last moment as her baby’slegd parent, as established by prior decisons of this Sae.
157.  Inaddition to the interests of theinfant child D.N.T., thereare dso theinterests of the other minor
inthis case, CM.T., which should not be forgotten. | question the andysis of the trid court and the
mgority which condudes thet the physicd act of giving birth autometically besows upon a minor mother,
however young and vulnerable, the cgpacity to consent to an adoption without any advice or counsd from
lavyer or layman, regarding the law and the conseguences of Sgning a consent form. | am nat & Al
convinced thet the Legidature, when it enacted Miss. Code Ann. § 93-15-103(2), contemplated this
Court’ s pronouncement thet the singleact of Sgning aconsant to adoption could forever removethechild
from its parent without counsd, epecidly  with regard to aminor mother.
158. | anmindful of thefact thet it is nat the place of this Court to rewritethe satutes. That should not
end theissue, however, because this Court does have a conditutiond duty to protect children—be they
15 months old or 17 years old—insofar asthet is conggent with the law. This Court has sad:

By our Condtitution and ancient law, a court of equity isthe superior

guardian for all persons under a disability, and under a duty

to make a sear ching inquiry on matter saffecting their welfare.

IndeedlongagoinUnion Chevrolet Co. v. Arrington, 162 Miss. 816,

38 So. 593 (1932), in a case affecting only a monetary interest

of aminor, and in which the technical statutory requirements

for settlement of his claimhad been followed, Justice Griffith

speaking for this Court said thisalonewasnot enough. “These

(code stions deding with satlement of minors dams) sections

contemplate and require that the chancdlor in acting thereunder shdl not

proceed unlessthe interests of the infants are actually represented and
protected a the hearing.”



In re Adoption of A Minor, 558 So. 2d 854, 857 (Miss. 1990) (emphasis added). Asthe “superior
guardians’ of minor parents, the chancdlors of this Sate, and the gppdlae judges who review ther
decisons, have aduty to those children aswdl asto the children of those children. See also Alack v.
Phelps, 230 So. 2d 789, 793 (Miss. 1970) (at common law, court of equity will protect children’ srights);
Wheeler v. Shoemake, 213 Miss. 374, 57 So. 2d 267 (1952) (under “traditiond equity jurisdiction,”
children“[flromtheearliest times. . . wereregarded asentitled to the pecid protection of thedae’). The
chancery courtsare guardians“of all minor children” inther digtricts, and may appoint guardiansad litem
asneeded. Adamsv. Adams, 467 So. 2d 211, 216 (Miss. 1985).

159.  Wherethe minor parent’sown parent or guardian is not involved with the adoption, the minimum
safeguard for protecting the minor parent’ srightsisindependent legd counsd. A guardian ad litem should
be gppointed by the court where the minor is unable to sscure such counsd. The rdaivey inggnificant
dday and expense invalved in gopointing a guardian ad litem should not outweigh the importance of
enaring that the minor parent undergands the irrevocable nature of the proceedings.  “Through the
agendesaof next friends, guardiansad |litem, maders, and the like, the court [of equity] actswith dl care
and soliditude to the preservation and protection of therights of infants. . .. Billy G. Bridges & James
W. Shdson, Griffith Mississippi Chancery Practice § 45, a 57 (2000).

160. I am not unmindful that this Court has rgected any need for a guardian ad litem to be gppointed
onaminor parent’ sbehdf. SeelnreJ.M.M., 796 So. 2d 975, 982-83 (Miss. 2001). Indeed, | joined

the mgority opinion in thet case. However, the presant caseis distinguishable on severd grounds
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()  TheadoptioninJ.M.M. was carried out with the full participetion and conaultation of the
minor’ sfamily. Here, CM.T. acted only with the participation of the adopting parentsand
ther atorney.

(2  Thenaurd motherin J.M.M. executed a document dearly entitled “ SURRENDER OF
PARENTAL RIGHTS AND CONSENT TO ADOPTION.” Here, CM.T. 9gned a
“COMPLAINT FOR ADOPTION” that mosily focused on the accession to parentd
rights by the adopting parents. A single sentence on page five of the complaint expredy
Sates

Tha she, being the naturd mother of sad child, isof the opinion thet it is

in the best interest of said child thet she be adopted to [the adopting

parenty and hereby rdinquishes dl parentd rightsto said child.*®
C.M.T. had been told that she could continueto vigt with D.N.T. and rdying onthat, she
gave up her parentd rights.  There dearly is no explicit warning thet her decison is
irrevocable,

(3)  Themotherin J.M.M. initided every page in the agreament and even evary line of one
paragraph, one written in “heavy print . . . thet is redly the core of the surrender” and
whichwas in dl-cgpitds, rather than buried within the complaint asin the present case.
Additiondly, there was tesimony thet the agency worker st down with IM.M." s minor

mother and reed through thet section with her. The corresponding section in CM.T.'s

B\While thislanguage doesimply irrevocahility, it isless obviousthat a17-year-old girl who, asthe
record shows, was not educationdly gifted, would infer as much, particularly where she had received
contrary assurances from the adoptive parents.
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document, aswe have seen, was not Smilarly prominent; C.M.T. may not even havereed
it; and CM.T. tedtified thet no one would answer her questions or explain things to her
when she reviewed and Sgned the paper.  The adoptive parents atorney was not even
present.

Theadoptionin J.M.M. was conducted through the auspices of an established adoption
agency without adirect interest in the proceedings. The adoption of CM.T. sbaby was
conducted by the adoptive parents, who hed taken CM.T. and her baby into their home
and who were supporting both minors a that time. The dangerous potentid for
migepresentation and overreaching wasthereforemegnified. Seeln re Adoption of A
Minor, 558 So. 2d a 857 (“The daughter, aminor hersdf, and dso thegrandchild were
living in the home of the Smiths [the adoptive parentg. While we do not for a moment
inimete that in this case it in fact occurred, such a factud scenario affords too much

opportunity for over-reaching for comfort.”).

Further, thisCourt’ s pronouncement in J.M.M. that aguardian ad litem need not be gppointed for

aminor parent was arguebly dicta, Snce as the opinion firgt points out, the issue of the guardian ad litem
was not raised and thus was procedurdly barred. |d. a 982. Because the dternative argument was
superfluousto the result, its Satusis that of persuasve dicta, not of binding precedent. “Whenanopinion
Issues for the Court, it is not only the result but dso those portions of the gpinion necessary to that
result by whichwearebound.” SeminoleTribev. Florida, 517 U.S.44,67,116 S. Ct. 1114, 134

L. Ed. 2d 252 (1996) (emphasis added); Gochicoa v. Johnson, 238F.3d 278, 286 n.11 (5th Cir. 2000)
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(“A gatement should be consdered dictum when it “ could have been ddeted without serioudy impeiring
the andyticd foundations of the holding—{and], being peripheral, may not have received the full
and careful consideration of the court that utteredit.”) (quatinglnre Cajun Elec. Power Co-
op., Inc., 109 F.3d 248, 256 (5th Cir. 1997)) (emphasisadded); Collinsex rel. Smith v. McMurry;,
539 So. 2d 127, 130 (Miss. 1989) (“gatement which qudifies as dictum does not have abinding effect”).
162. Neveathdess evenif dicta the reasoning of J.M.M. should be conddered. The mgority quotes
§ 93-15-103(2), which provides that parentd rights may be terminated “regardless of the age of the
parent.” The mgority aso noted thet the adoption of JM.M. waas subject to the three-day waiting period
of §93-17-5.

163. Bu thereisno conflict between aminor parent’s having the power to consant to an adoption and
her being provided adequate legd advice asto the nature and conssquences of her act. Inany event, as
dready dated, the courts of equity have broad powersto protect those minorsin their care. Equity “will
rescue [children] from fathless guardians, designing stranger s, and even from unnaturd parents, and
will, in generd, take all necessary steps to consarve the best interest of these wards of the court.”
Bridges& Shelson, supra, 845, a 57 (emphasisadded). While adoptionisindesd acresture of Satute,
the Legidaure may not enact agaute that subtracts from the eguitable powers held by courts under our
date condtitution. Davisv. Davis, 194 Miss. 343, 346, 12 So. 2d 435, 436 (1943) (reaffirming “equity
powers. . . over infants’). By protecting minors before it, this Court does not overreach and usurp

legidative prerogative; rather, it fulfillsits condtitutiond duty to protect the children of thisSate
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164.  Noristhegautory waiting period rdlevant here, sSnce C.M.T. sbaby was adopted severd months
after her birth. Therefore, J.M.M. does not control this case

165. Itistime for this Court to serioudy condder adopting the practice of our neighboring Sates
Alabama and Arkansas specificdly provide for independent legd counsd for minor parents in adoption
proceedings. Ala Code § 26-10A-8(a) (2001) (“Prior to a minor parent giving consent a guardian ad
litem must be gppointed to represent the interests of aminor parent whaose consent is required.”); Ark.
Code Ann. 8 9-9-208 (2002) (“If the parent is a minor, the writing shal be sgned by a court-ordered
guardian ad litem, who has been gppointed by a judge of a court of record in this Sate to gopear on
behdf of the minor parent for the purpose of executing consant.”). Many other dates dso have some
requirement that the minor parent be provided counsd before entering into amomentous and irreversble
surrender of her precious parentd rights.*®

166. Further, indl equity, providing a guardian ad litem to aminor parent presents no impediment to

legitimeate adoptions (and even should make them dl the more secure from chdlenge), wheress it offers

®Seg, e.g., Conn. Gen. Stat. § 45a-715(f) (2002); Del. Code Ann. tit. 13, § 1106(d)(3) (2001);
Kan. Stat. Ann. § 59-2115 (2001); Ky. Rev. Stat. Ann. § 199.500(2) (2002); La. Ch. Code Ann. §
1113(A) (2001) (minor parent’ sown parents must joinin petition); Mich. Comp. LawsAnn. § 710.43(4)
(2002); Minn. Stat. § 259.24(2) (2002); Mont. Code Ann. § 42-2-405(2) (2002) (independent counsel
required in direct parental placement adoption); R.l. Gen. Laws § 15-7-10 (2002); Wash. Rev. Code §
26.33.070 (2002).

Whileitistruethat these states have chosen to protect minor parentsby statute, “the broad inherent
equity powers of the chancery court” have been held to dlow (for example) this Court to abolish thetitle
system of post-marita property divison in favor of equitable ditribution, whenvirtudly every other sate
which made that same trangition did so by statute. See Ferguson v. Ferguson, 639 So. 2d 921, 927
(Miss. 1994). The mere gppointment of a guardian ad litem for minor parents paes by comparison.
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literdly the only chance under our rigorous satutory and caselaw to protect aminor parent from unjust and
unfair pressures and misrepresentations

67. Our caselaw has evolved, dmost heartlesdly, and it now says that once the paper is Sgned, the
child is consgdered “adoandoned,” and any hope of reversang the proceeding is effectivdy log, unlessthe
minor can meet an extraordinarily high burden of proof to show undueinfluence  Thisistrue no matter
whether the change of heart occurswithin aday or two, aweek or two, or ayear or two. How can this
be conddered equitable? Itiscruad, in my opinion, thet the court of equity should be completdy satisfied
thet the minor parent has been advised as to what Sgning the document to consent to the adoption of her
child redly means. Adoptive parents and their lega counsd cannot be relied upon to protect the minor
parent’sinterest. Only independent legd counsd, if necessary a guardian ad litem, can fulfill the court’s
duty to the minor parent.

168.  Inany event, these arguments come too late for CM.T. Her daughter has been living with the
adoptive parents for three years, thinking of them as her parents, and it is unlikdy thet her best interests
would be sarved by disupting her life further. However, this Court has the opportunity, from this day
forward, to implement a Smple and adequate sfeguard to uphold the mogt sacred and fundamentd of

rightsin thefidd of family law, a parent’ sright regarding her child.

Mt is disconcerting to contrast our case law on wills, where a confidentia relationship createsthe
presumption of undue influence, with our case law on adoption. Had it been a question of C.M.T.
bequeathing them something of monetary vaue, the adoptive parents surely would have been found to be
in aconfidentid relaionship with C.M.T., and she would have been entitled to the presumption. But Since
she was only giving them her child, thelaw saysotherwise.  Thisis contrary to logic, reason, and common
sense.
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169.  This Court should saize this opportunity to ssrioudy evauate the direction in which our case lav
is headed with regard to aminor’ s uninformed and unprotected consent to the adoption of her child. If we
smply follow our existing precedents, we multiply the chances that miscarriages of justice will occur.
Requiring thet aminor parent be fully advised of her legd rightsbefore she sgnsher child avay isnat only
compdible with the Legidature s enactments it is dso in the best pirit of our condtitutiond duty to do
equity to minors
GRAVES, J., JOINSTHISOPINION.
McRAE, PRESIDING JUSTICE, DISSENTING:

170. | dissent astothemgority'sfindingson jurisdiction, noticeto thefather, revocation of consent, and
the best interest of the child. The Chancery Court of Clarke County, Missssippi did not havejurisdiction
of this adoption metter.  The child's father was not given adeguate notice of the adoption proceeding.
Additiondly, the mother'ssigning of the adoption papersdid not legdly rdinquish her rights because of her
datus as a minor and because the adoptive parents exerted undue influence over her. And ladtly, the
chancary court ered by nat giving vaid condderation to the best interest of the child.

71 Frg, the Chancery Court of Clarke County, Missssppi, did not have juridiction over this
adoption procesding. Since the mgority's verson of thisissue is S0 complicated and convoluted, | will
atempt to get Sraght to the point. The mgority's holding provides Missssppi courts with unlimited
jurisdiction when it comesto adoption. The mother and daughter were in Missssippi on ashort vacation
to see her father. They hed only been here three months and had no intent to day here. Despite these
facts, themgority findsthet the Chancery Court of Clarke County, Mississippi hed jurisdiction to heer this
adoption matter. Thisisoutrageous. Even custody mattersin Mississppi reguire some sort of resdency
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or domidle requirement. See Miss Code Ann. 88 93-23-3 & 93-23-5 (Rev.1994). Furthermore,
Arizona is the gppropriate forum for such a prooceeding Snce Arizona is the domidile of the mother and
child. Also, the whole abandonment argument mede by the mgority in an atempt to judtify Missssppi's
jurisdictionover thismetter isabsurd. Themgority findsthet the mother'ssingleact of Sgning the adoption
papers condtituted abandonment. The Court of Appedls has found that:
[A]bandonment is "any course of conduct on the part of a parent evincing a sdttled
purpose to forgo dl duties and rdinquish dl parentd daimsto the child" Ethredge v.
Yawn, 605 So.2d 761, 764 (Miss. 1992). Abandonment "may result from a sngle
decigon’ or "may arisefrom acourse of drcumgances” Ethredge, 605 So.2d at 764.
A oourt should objectively determine " wether under the totality of the
circumstances, be they single or multiple, the natural parent has
manifested his severance of all tieswith thechild"1d. Fndly, "aendonment
must be proven by dear and convinaing evidence” | d.
Hill v. Mitchell, 818 So.2d 1221, 1224 (Miss. Ct. App. 2002) (emphasisadded). Thefactsshow that
the adoptive parents dl but hdd the mother's hand while she sgned the papers. They usad every
meanipulaive tactic available to convince the mother, a seventeenyear-old child hersdlf, that she should
alow them to adopt her child. Their coerdon and underhandedness are obvious, thereforethe mgority's
abandonment argument iswithout merit Sncethetotdity of the drcumstances does not evidence valuntary
abandonment.
72.  Second, the adopted child's father was not given adequate notice of the adoption proceeding.
Despite this Court's contrary halding in Humphreyv. Pannell, 710 So.2d 392 (Miss. 1998), | believe
that under the crcumgtances of this case, the naturd father was entitied to notice. Had the partiestothe
adoption been unaware of the naturd father's name and location, thefalureto serve himwith notice of the

proceedings may have been judiified. But under these facts, where the naturd father's name and location
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are known; notice should have been served. The record showsthat the father has hed very little contact
with the adoptive child snce her birth, but some contact is more than none. | find it unconscionable to
terminateafather'sparentd rightswithout providing him proper natice. Especidly under the circumstances
were here the father has had contact with the child within the last couple of months. Imagine his shock
whenthree monthsafter having contact with hischild helearnsthat the courts of our date have ordered her
adoption without providing him natice.  Lagt he heard his daughter was going to Missssippi on vacation
to see her grandfather. Then al of a sudden he hears that she has been adopted by a family here in
Missssppi. Itisappdling to methet thetrid court and the mgority have terminated a parent's rights in
such amanner.

173.  Third, the minor mather did not have capacity to execute the papersto rdinquish her rights. Itis
wdl-established law in Missssppi that minors have limited contract rights and are not able to waive
conditutionaly protected rights even in cvil litigation. See, Alack v. Phelps, 230 So.2d 789 (Miss.
1970); Pricev. Crone, 44 Miss. 571 (1870). By law, minors are redricted in their contract rights and
lidality. See Johnson Motors, Inc. v. Coleman, 232 So.2d 716 (Miss. 1970); Shemper v.
Hancock Bank, 206 Miss. 775, 40 So.2d 742 (1949) ; Edmunds v. Mister, 58 Miss. 765 (1881).
Inavil and arimind litigation, aminor's right to waive the protection of cartain liberties and conditutiond
rightsare s too limited. In fact, this Court has sated: "[M]inors can waive nothing. In the law they are
hdpless, o much o that their representatives can waive nathing for them." Khoury v. Saik, 203 Miss.
155, 162-63, 33 S0.2d 616, 618 (1948). Y ., herethisCourt dlowsaseventeen-year-old girl to consent

to an adoption without the advice of counsd or her guardian; i.e. her mother. Furthermore, whenthe minor
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mother went to sign the adoption papers she was told she could not leave the lavyer's office with the
papers to look them over and the attorney who prepared the papers was not available for questions
regarding ther content. Could it beany dearer that thisgirl wasbeing taken advantage of and did not have
hed the menta cgpacity and knowledge to consent to the adoption?
74.  Furthermore, the adoptive parents exerted undue influence upon her which should make such
document execution nonconsensud.  This Court has found thet in order for anaturd parent to defeet a
finding of consensud surrender of their child when they Sgn adoption documents, the parents "mugt ather
egablish fraud, duress, or undueinfluence™ In re Adoption of J.M.M., 796 So0.2d 975, 979 (Miss.
2001) (ating C.C.l.v. Natural Parents, 398 So.2d 220, 226 (Miss. 1981)). ThisCourt hasstated that
"undueinfluence cannot be predicated of any act unlessfree agency isdestroyed, and thet influence exerted
by means of advice, arguments, persuagon, solidtation, suggestion, or entregty is not undue, unless it be
S0 importunate and persgent, or otherwise o operate, as to subdue and subordinate the will and take
away itsfreeagency.” 1d. a 981 (quoting C.C.I., 398 So.2d at 226; Burnett v. Smith, 93 Miss. 566,
571, 47 So. 117 (1908)). Additionally, this Court has stated:

Severd of themeanswhich may condtitute undueinfluenceindude over-persuasion, threst

of economic detriment or promise of economic benefit, the invoking of extreme family

hostility both to the child and mother, and undue mord persuasion. Because undue

influence is such abroad concept, cases must be resolved upon their particular facts
I d. (quating C.C.1., 398 So.2d a 222-23). "[W]hether consent may be withdrawn is to be determined
ona'cae by casebass. . . dways kesgping in mind thet the best interest of the child is paramount.” ™ In

re Adoption of P.B.H., 787 S0.2d 1268, 1272 (Miss. 2001) (quoting Grafe v. Olds, 556 So.2d 690,

696 (Miss 1990)). After reviewing thefactsof thisaction, it isgpparent thet the adoptive parents exerted
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undue influence over the mather. Themgority omitsmany factsregarding thisaction. In December 2000,
the mother brought the child with her to Mississippi to visit her father and hislive in girfriend who is the
mother of the adopting mather. During ther vist, the adopting parents began showing a great ded of
afectiontoward bath themother and child. They suggested thet thegirlsmovein with them for awhile until
they returned to Arizona. During thefirst weeek of her living with them, the adoptive parents began making
comments about how they were unable to have children and were trying desperately to adopt. The
adoptive mather often cameto the mather crying about her ingbility to have achild or adopt. They trested
the mother and child like daughters and often encouraged the mother to go out with friends. Infact they
began giving the mather gpending money for that very purpose. Lessthan one month after medting them,
the adoptive parents encouraged the mother to end the guardianship of the child by her maternd
grandmoather. They drafted the paperwork and paid for the proceedings to end guardianship. Then the
adoptive parentstook their find step only after three (3) monthsof knowing themother and child. Through
coercion and manipulaion, they convinced the mother thet she should sign papersdlowing the child to be
adopted by them. They even promised her that she had six months to change her mind and that if the
adoptionwent through she would be ableto spend asmuch timewith the child assheliked. Therr atorney
drew up the pgparwork and hed the mather Sgn the documents without even explaining their sgnificance
or advisng her to get counsd. Less than aweek after the papers were Sgned the mother redlized ther
dgnificance. She went to the adoptive mother and told her thet she did not want to give her child up for
adoption. Therecould not beamoredear cut caseof undueinfluenceand coercion. Theadoptive parents

preyed on an innocent and uneducated teenager. They even had an ingde track. The mather of the
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adoptive mother wasthelive in girlfriend of the child's mother's father who undoubtedly played ardlein
convinaing the child's mother thet adoption was the right thing to do.
175.  Whilethemgority'srdiance on Grafe isnot misplaced, it failsto redize the complete holding of
this Court. In Grafe, this Court found that a naturd mother who voluntarily executed insruments
consanting to the adoption of her child was not entitled to revoke that consent absent duress, fraud,
intimidetion, or undue influence. 556 So.2d a 694-95. However, the Court went on to Sate thet:

Inso halding, however, we do not mean to pronounce that consent may never

be withdrawn. Weempheasze tha such adetlermination must be made on a case by

case bagsin timdy fashion without unnecessary ddly in the proceedings, dway's kesping

inmind that the best interest of the child is paramourt.
I d. a 696 (emphads added). It is dear that the holding in Grafe contemplated thet there would be
gtuaions such as the one a hand; where revocation of consant is warranted and certainly in the best
interest of the child.
176.  Fourth, the mgority fals to give gopropriate consderation for the best interest of the child.
Missssppi hascongstently and repestedly held that "thebest interest of the childisapolestar condderation
inthegranting of any adoption.” In re Adoption of D.T.H., 748 S0.2d 853, 855 ( Miss. Ct. App.1999)
(InreAdoption of J.J.G., 736 S0.2d 1037, 1038 (Miss. 1999) (citing Musev. Hutchins, 559 So.2d
1031, 1035 (Miss. 1990); See Dep't of Human Services v. Smith, 627 So.2d 352, 353 (Miss.
1993). "Factorsto be consdered in determining the child's best interest are sability of environmert, ties
between prospective adopting parents and children, mord fitnessof parents, home, school and community

record of thechild" P.B.H., 787 So.2d a& 1274 (quoting Natural Mother v. Paternal Aunt, 583

$0.2d 614, 619 (Miss 1991)). Furthermore, "[i]n an adoption proceeding, on thethreshold, the court is
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met with the presumption that the child's parents will love him mogt and care for him begt, and thet,
ordinerily, it would befor the best interests of the child thet heremainin the custody of hisparents™ Ford
v. Litton, 211 So.2d 871, 873 (Miss 1968). Here, the child was oneyear and four months (16 months)
old when she and her mother came to Missssppi to vigt her grandfather.  Children a this age are very
atachedtothar parents Thar only security inlifearethosewho have cared for them ancebirth. Thechild
only knew the adoptive parents for three months before they filed their complaint for adoption. Only ten
months &fter the child met the adoptive parents, the Chancery Court of Clarke County, Missssppi entered
an order granting the adoption. There is no way the child could have known the adoptive parents well
enough to be emationdly stable with her adoption and placement with them. The child had only two
persons close to her: her mother and her maternd grandmother. 1t can not be in the best interest of this
child to dlow thisadoption. Furthermore, the mgority seems to emphasize on the maother's persond life
as areason why it would be in the best interest of the child to be adopted, but her persond decisons do
not judify itsfindings After dl, this Court hasawaysruled that aparent's persond choiceswhich arenot
inview of ther child and thet have no negative impect on ther child rearing are not sufficent for afinding
that it would not bein the child'sbest interest to be placed on remain with theparent. SeelnreJ.D., 512
S0.2d 684, 686 (Miss. 1987); Kavanaugh v. Carraway, 435 So.2d 697, 701 (Miss. 1983); Inre
Yarber, 341 S0.2d 108, 109-10 (Miss. 1977); Mayfield v. Braund, 217 Miss. 514, 525, 64 So.2d
713, 717 (1953). Insum,
Sncethe beginning of jurigorudenceinthisgate, thelaw and courtshavejed oudy guarded
the rights of parentsto their children and are not to have them teken away by others. This

IS true whether the parents be high or low, rich or poor, educated or ignorant, wise or
foolish.
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Ainsworth v. Natural Father, 414 So0.2d 417, 421 (Miss. 1982) (Lee, Roy Noble, J,, dissenting.)

77.  For thesereasons, | respectfully dissent.

DIAZ, J.,JOINSTHISOPINION.
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